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EDITORIAL 

Dear Reader of Antitrust Matters:

We are pleased to share with you a Special Edition of our periodical global publication Antitrust Matters, which is intended to be food for thought 
rather than reporting news (others do that better). 

As part of our Global Antitrust and Competition Practice Group conference in Brussels in September, we organized a lunch event at the prestigious 
Cercle de Lorraine which was attended by a large number of our clients, friends and guests. A number of our DLA Piper Antitrust and Competition 
practitioners from around the world had presented short statements in response to a burning question: “Does Antitrust become political again?” 
All reported in the affirmative, which is somewhat unfortunate. However, in their reports (rendered below with only a slight touch of editing, leaving 
the speech character intact), they also call for the use of reason, and give their own reasons as to why this should be so.

As global Antitrust and Competition practitioners, we believe that it is our role and duty to put our thoughts in words and to contribute to a 
rational debate, in particular at the time when things heat up so inexplicably everywhere. The role of companies is to supply goods and services 
for which there is demand. The forces of the market are unstoppable and can only be tempered with at a high price. While antitrust enforcement 
should indeed sanction what clearly is foul play (for example, secret cartels at the detriment of the customer), it should not try to prevent the 
emergence of the future. The temptation of regulators to use antitrust for cheap media successes may be strong, but we call on everyone to resist 
that very temptation. Too much is at stake.

Please enjoy the views from around the world.

Dr. Bertold Bär-Bouyssière, 
LL.M 
Partner, Brussels 
T +32 2 500 1535 
bbb@dlapiper.com
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We observe today an increasingly politicized 
discussion of antitrust issues. Antitrust law and policy 
are back in the media, they are the subject of non-
technical political debates. The Economist writes about 
it regularly. There is concern about the power of 
Silicon Valley. There is concern about UK competition 
policy post Brexit. There is concern about President 
Trump’s agenda of “America First.” There is concern 
about the economic nationalism of emerging countries 
in relation to intellectual property rights. There is 
concern that Antitrust may deviate from consumer 
welfare maximization and pursue wider policy 
objectives. 

We can ask ourselves why antitrust has become 
so political. The answer may be simple: our world 
is changing more rapidly than ever. And so is the 
economy and, accordingly, the attempts to regulate it. 
Regulators want to protect society against economic 
threats, whether real or perceived. The competition 
policy of the last decades protects the consumer’s 
wallet. Not much else. But this has not always been 
the case. 

Antitrust is now more than 125 years old. It took 
decades to develop the conceptual and doctrinal 
framework that we grew familiar with. It was 

not before the 1980s that antitrust became truly 
scentific, economics based, pursuing consumer welfare 
as the only legitimate objective, and banning words 
such as industrial policy, economic patriotism or 
protectionism from the dictionary.

The clear advantage of an economics-driven antitrust 
is indeed that it looks politically neutral. There was 
a clear-cut answer to every problem, which could be 
expressed in numbers, mostly. Of course, one better 
be good in deciphering complex graphs, formulas and 
econometric models. 

The antitrust of the last decades was – primarily – the 
antitrust of the real economy, dealing with tangible 
products and services that were provided by real 
people. Today, antitrust is in the process of adapting 
to the emerging virtual world, which is novel and still 
largely unknown. 

When regulators, like any other human beings, 
grasp to understand novel issues, there is a danger 
of getting it wrong. Even in American antitrust, the 
world has seen exotic developments in the decades 
leading up to Reaganomics. We cannot expect 
antitrust regulators today to grasp the novel issues in 
just one go. This would be unrealistic.

Nevertheless, we warn against repeating the errors 
from the past. The proliferation of industrial policy 
thinking and economic patriotism all over the 
world is concerning. Even in the European Union, 
Commissioner Margrethe Vestager stated boldly in 
2015 that EU competition policy obviously contributes 
to other policy objectives such as jobs and growth. 
She emphasised, of course, that individual cases were 
not influenced by political bias. But if there is a policy, 
how can it not influence the cases in which it is meant 
to be applied? 

Today we ask that antitrust remains technical, that 
it avoids the pitfalls of becoming political, irrational, 
and fuelled by unspecified fears. Fears of private 
financial power, of corporate size, of technological 
prowess. This request is far from being absurd. 
The very Sherman Act of 1890, the world’s first 
genuine antitrust law, was adopted by the political 
establishment in a campaign driven by agrarian unrest 
and angry populism. Its adoption was rushed, it was 
not based on any established clear-cut concepts. 

BACK TO ZERO
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The legend of the railroad robber barons we learned 
in school is flawed. After the Civil War, the Federal 
government made the conquest of the West the 
highest priority. It provided unlimited support to 
railway builders and settlers willing to move West. 
No wonder that these government incentives resulted 
in more railroads than the market could bear, and 
more settlers than the land could feed. As both 
railroads and farmers had relied on credit, they soon 
struggled reimbursing their debt. 

The farmer in the West faced many difficulties. 
The irrigation was less than advertised in the fanciful 
brochures promising milk and honey. The farmer 
relied on the sole local store to purchase seeds and 
equipment. Penniless as he was, he purchased on 
credit, and accepted a lien on land or crop as security. 
Not surprisingly, the store was well paid. When the 

time to harvest came, the entire produce was placed 
on the market at the same time. Not surprisingly, the 
grain purchase agents from the East took advantage 
of the situation. For reasons of speed, railroads 
required the use of elevators to load the grains. 
Not surprisingly, the single local elevator company 
was well paid. Finally, the railroads carried the grains 
to market in the East. These were simple feeder 
railroads. They had nothing to do with the financial 
scandals for which the Transcontinentals were known. 
When setting “through” rates all the way to the 
seaports, the cost per mile was not always the same. 
It depended on the level of competition between 
otherwise cooperating railroads. Transport between 
hubs was less costly than transport beyond hubs. 
Large shippers obtained objectively justified volume 
discounts. We find this normal; the farmers did not. 

The farmer faced several bottlenecks on the way to 
market. The railroads were not the most harmful 
ones. Why was the farmers’ anger then primarily 
directed at railroads? Because they were afraid of 
corporate power. The railroads were the first large 
corporate organisations, operated by numerous layers 
of non-owner managers, and controlled by faceless 
absentee owners. In other words, it was the novelty 
of large-scale corporate organization that scared the 
farmers more than anything else. 

Today we are once again at a crossroads, facing the 
unknown. In the words of Mark Reutter, railroads 
were to the late 19th century what computers and 
technology are to our world today, they are drivers 
of change. The irrationalism of the early antitrust 
decades repressed uncounted valuable business 
opportunities. We should learn from past mistakes 
and do better today.

Dr. Bertold Bär-Bouyssière, 
LL.M 
Partner, Brussels 
T +32 2 500 1535 
bbb@dlapiper.com
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ANTITRUST CHALLENGES TO INTELLECTUAL PROPERTY 
RIGHTS IN ASIA

For those accustomed to a rough consensus among 
policymakers on the benefits of antitrust policies 
focused on consumer welfare and economic efficiency 
and of trade policies promoting cross-border 
commerce and investment, the voters backing Brexit 
and Donald Trump provided a jarring reminder that 
competition and trade policy are intimately linked 
to questions of politics and political economy. But 
in the emerging antitrust regimes of Asia, political 
undercurrents always flowed near the surface. 

Twenty years ago, the only Asian jurisdictions 
actively enforcing comprehensive competition laws 
were Japan, South Korea, and Taiwan. Since then, 
antitrust laws have been implemented in India, China, 
Hong Kong, and most of ASEAN. These jurisdictions 
drafted new competition statutes by adapting foreign 
antitrust principles and practices (chiefly from 
the EU and UK) to local institutions and political 
circumstances. Implementation (or lack thereof) 
likewise reflected the ongoing exchanges with foreign 
competition regulators and the antitrust bar through 
for a like the International Competition Network 
(ICN), and domestic political dynamics.

The result has been considerable convergence with 
prevailing international practice on core principles 
(such as cartel rules) and enforcement tactics (such 
as leniency programs). Significant variations remain, 

particularly with respect to abuse of dominance, 
patent misuse, resale price maintenance, information 
exchanges, and selective distribution where 
approaches also vary among the EU, US, and other 
long-stablished antitrust regimes. Other differences 
stem from unique domestic policy goals, such as 
Chinese rules against “administrative monopoly,” 
Korean and Japanese rules on conglomerates, 
or social justice provisions of the Philippine 
and Indonesian laws. But even in these areas of 
divergence, most competition regulators within 
Asia recognize the implicit policy judgments in these 
differences.

So what direction will Asian antitrust take in the era 
of Trump and Brexit?

Past investments by Brussels and Washington in 
antitrust technical assistance have not evaporated. 
Former participants in capacity building and other 
dialogs continue to staff agencies or local firms, 
and the DOJ and FTC remain engaged in dialog 
and cooperation in Asia. Closer to home, Japanese 
and Australian competition authorities prioritize 
ties with peers in Asia. Despite the United States’ 
abrupt withdrawal from the Trans-Pacific Partnership 
(TPP), the remaining parties are preparing to 
proceed without the United States in “TPP-11.” 
The TPP provides that “[e]ach Party shall adopt or 

maintain national competition laws that proscribe 
anticompetitive business conduct, with the objective 
of promoting economic efficiency and consumer 
welfare, and shall take appropriate action with respect 
to that conduct.” ASEAN and APEC also include 
mechanisms for dialog on competition policy. Bar 
associations continue commenting on draft laws and 
regulations, often impacting the final language of key 
measures.

Local policymaking conditions are allowing many 
Asian antitrust systems to continue developing. 
First, Indonesia’s competition authority conducted 
its first dawn raid in 2017, and proposed amendments 
to Indonesia’s competition law would extend its 
extraterritorial jurisdiction, allow a formal cartel 
leniency program, shift from the current post-merger 
notification regime to a suspensory pre-merger 
notification system, and delegate rulemaking authority 
to the regulator. 

Second, the two-year transition period for 
implementation of the Philippine Competition Act 
ended in August 2017, so the Philippine Competition 
Commission may now actively enforce the rules 
against cartels and abuse of dominance. 
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Third, in May 2017, the Thai government enacted 
a new Trade Competition Act to replace largely 
toothless antitrust rules, trumpeting competition 
enforcement as a tool for lowering prices to 
Thai consumers. 

Fourth, Vietnam has announced plans to overhaul its 
competition law by 2018. 

Fifth, the Hong Kong Competition Commission 
(HKCC) has initiated its first two enforcement actions 
against alleged bid-rigging and cartel activity, and hired 
the former Deputy Assistant Attorney General of the 
U.S. Department of Justice Antitrust Division to head 
the HKCC may portend intensified efforts to stamp 
out collusion in Hong Kong. 

Nevertheless, the risk remains that Asian competition 
authorities might diverge from international best 
practices where the political or industrial policy 
stakes are high. For many multinationals, China’s 
Antimonopoly Law (AML) poses Asia’s principal 
antitrust threat. Most publicized enforcement actions 
and merger reviews have reached results comparable 
to what would have been expected under European 
rules, and there have been meaningful procedural 
improvements. Nevertheless, the substantive tests 
under the AML incorporate public interest factors 
beyond consumer welfare and economic efficiency, 
and concerns persist that industrial policy and politics 
influence decisions. 

The IP-antitrust interface is a likely flashpoint for 
future controversy under the AML. Chinese courts 
and regulators have already tackled allegations of 
abuse in the license of standard-essential patents 
(SEPs), and draft Anti-Monopoly Guidelines on Abuse 
of Intellectual Property Rights would apply the 
“essential facilities” doctrine to penalize the refusal 
to license patents (not limited to SEPs). Ominously, 
targeting foreign companies for anticompetitive IP 
licensing practices under the AML might collide with 
the USTR’s new mandate to investigate Chinese 
intellectual property, technology transfer, and 
innovation policies. If antitrust becomes a weapon in 
US-China trade wars, efforts to curb protectionism 
and industrial policy in other Asian competition laws 
may founder.

Nathan Bush 
Partner, Singapore 
T +65 6512 6065 
nathan.bush@dlapiper.com
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MONOPOLY RISES – A BIRD’S EYE VIEW FROM 
DOWN UNDER

Australia and New Zealand may be a petri dish for 
competition law, especially in relation to competition 
law issues arising from increases in market 
concentration. Both Australia and New Zealand 
are small, isolated and highly concentrated markets 
and therefore potentially good case studies of how 
regulators address increases in market concentration, 
if whether they should be addressed at all. In fact, 
concentrated markets do not necessarily reflect 
market dysfunction. They may just reflect the level of 
competition that the market can bear. Nevertheless, 
there is a noticeable rise in monopolies and the 
question is whether this will change antitrust 
enforcement.

Let us take the example of food distribution. Australia 
has for many years had two main supermarket chains 
with a collective market share of approximately 
80 percent of the grocery market. The Australian 
supermarket duopoly was perceived to be extracting 
monopoly rents from its suppliers and, indirectly, 
Australian farmers. Due to allegations that 
supermarkets were in fact abusing their market power 
in acquiring groceries and produce, complainants 
some time ago pushed the legislator for a change of 
Australia’s “misuse of market power” law, which is the 
equivalent of the EU’s “abuse of a dominant position” 
and the American Sherman Act Section 2. After 
five years of relentless lobbying, the “misuse of market 
power” test is now very close to being changed from a 

“purpose” test (restriction by object in Europe, per se 
restriction in the US) to an “effects” test (restriction 
by effect, rule of reason). Most surprisingly, in 
the meantime, the degree of concentration of the 
supermarket industry in Australia has significantly 
decreased thanks to the expansion of Costco and 
Aldi and the rumored imminent arrival of Amazon 
– that will certainly become the target of antitrust 
plaintiffs too. Arguably one of the key rationales for 
the change to the “misuse of market power” test no 
longer exists. Less surprisingly, this does not change 
the legislator’s plan to modify the law. Moreover, the 
very long time it has taken for the legislative change 
to be implemented has created much uncertainty and 
cost for Australian businesses. Many large firms have 
needed to seek advice on their strategies under both 
the existing and future prohibition and sometimes 
the outcomes are not reconcilable. This is just one 
example of how regulatory zeal can affect economic 
performance and destroy business opportunities 
without necessarily improving the public good. 
Unfortunately, this problem is not limited to Australia.

Over the past 12 months, there has indeed been 
a noticeable increase in the number of articles 
raising concerns about monopolies not just in 
Australia but all over the world. The University 
of Chicago worries about a lack of competition 
(The Economist, April 12, 2017). Bloomberg wonders 
whether “Monopolies Are Worse Than We 

Thought” (Bloomberg, February 16, 2017). The Atlantic 
worries that “America’s Monopolies are Holding 
Back the Economy” (The Atlantic, February 22, 2017). 
And again the Economist notes “Too much of a Good 
Thing: Profits are too high. America needs a giant 
dose of competition” (The Economist, March 26, 2016). 
Finally, in the words of the Guardian, “The new era of 
monopoly is here” (The Guardian, May 13, 2016). 

So is there a problem? Whilst the titles to the articles 
randomly use the term “monopoly”, what they are 
actually referring to is something different, that is 
material increases in market concentration across 
many sectors, the sort of market structure we call 
“oligopoly.” Some in fact call this trend “creeping 
oligopoly” or “creeping monopoly.” Not long ago, 
Barack Obama’s Council of Economic Advisers (CEA), 
led by Jason Furman, attempted to tally the extent of 
the increase in market concentration and some of its 
implications. In most industries, according to the CEA, 
standard metrics show large – and in some cases, 
dramatic – increases in market concentration. The top 
10 banks’ share of the deposit market, for example, 
increased from about 20 percent to 50 percent in just 
30 years, from 1980 to 2010. In 2016, The Economist 
divided the American economy into 900-odd sectors 
covered by America’s five-yearly economic census. 
Two-thirds of them became more concentrated 
between 1997 and 2012. The weighted average share 
of the top four firms in each sector has risen from 
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26 percent to 32 percent. Perhaps the best example 
of the creeping oligopoly are American airlines. 
They were infamous for two things: terrible service 
and worse finances. Today passengers still endure 
hidden fees, late flights, bruised knees, clapped-out 
fittings and sub-par food. However, the finances of 
American Airlines have dramatically improved. Last 
year, America’s airlines made $24 billion–more than 
Alphabet, the parent company of Google. After a bout 
of consolidation in the past decade, the industry is 
dominated by four firms with tight financial discipline 
and many shareholders in common. 

So what are the causes of this widespread increase in 
market concentration? Joseph Stiglitz, a Nobel-prize 
winning economist and professor at Columbia University, 
argues that some of the increase in market power is the 
result of changes in technology and economic structure: 
consider network economies and the growth of locally 
provided service-sector industries. Some is because 

firms may have improved their efficiency. Stieglitz also 
considers that the increase in market power reflects 
the efficient networking through the political process: 
Large banks, for example, successfully lobbied the 
US Congress to amend or repeal legislation separating 
commercial banking from other areas of finance.

However, all of the above does not mean that 
creeping oligopolies are the result of lax antitrust 
enforcement, or that antitrust enforcement need to 
be tightened. It can just be the result of economic 
logic, of market forces that shape market structure 
naturally. Unsurprisingly some politicians consider 
that lax antitrust enforcement is the culprit. For 
example, Hilary Clinton, in an October 2015 op-ed, 
wrote that “large corporations are concentrating 
control over markets” and “using their power to raise 
prices, limit choices for consumers, lower wages for 
workers, and hold back competition from startups and 
small businesses. It’s no wonder Americans feel the 

deck is stacked for those at the top.” In a speech in 
Toledo in the Presidential campaign, Clinton assailed 
“old-fashioned monopolies” and vowed to appoint 
“tough” enforcers “so the big don’t keep getting 
bigger and bigger.” These views seem simplistic and 
outdated, and would seem to fit in the 1890 campaign 
for the Sherman Act more than in today’s modern and 
rapidly evolving world. 

As said before, Australia has tightened its antitrust 
laws in reaction to political pressure from food 
makers and farmers. As in America 125 years ago, 
farmers are engaging in antimonopoly protest. 
It may be a pattern. The irony is that agricultural 
cooperatives are themselves combinations of 
suppliers, amounting to oligopolies. They just seem 
less threatening than corporate giants.

Simon Uthmeyer 
Partner, Melbourne 
T +61 3 9274 5470 
simon.uthmeyer@dlapiper.com
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PREDATORY INNOVATION – 
A COMMENT FROM THE US

As anyone knows who reads the business news, there is 
a digital revolution ongoing in which companies are using 
software platforms to rapidly enter and expand markets 
or even create entirely new markets. In some cases, 
companies are able to rapidly amass substantial market 
power, disrupting long-established business models and 
upending traditional industries within a matter of a few 
years. So, does that mean that innovation itself should be 
viewed as “predatory?” And what role can or should the 
antitrust laws play in addressing such disruption? 

Before attempting to answer those questions, we 
should keep in mind a little history. The original focus 
of the AT laws in the late 19th century and for much 
of the 20th century was to act as a check on the 
concentration of economic power. “Bigness” was the 
main concern. But in the latter half of the 20th century, 
a more analytical approach developed in the US. The 
guiding principle became a mantra that, in the long run, 
free and fair competition maximizes choices and keeps 
prices low for consumers, and “bigness” in itself was 
less important to the analysis. In this context, protecting 
“competition” means protecting the competitive process, 

not individual competitors. Indeed, the US antitrust 
laws tolerate harsh effects on individual competitors so 
long as consumers have lower prices and more choices. 
This approach recognizes and accepts that there are 
winners and losers every day in the ongoing battle by 
all to achieve economic power (and even monopoly). 
“Bigness,” in itself, is not necessarily a concern so long 
as one succeeds in achieving that market power or even 
a monopoly by superior skill, a better product, more 
savvy marketing. In that case, the consumer reaps the 
benefit of the competitive process. Under the current 
approach, market dominance is only problematic when 
it is achieved or maintained by so-called “exclusionary” 
conduct – which has been variously defined in the US 
but, basically, means conduct that serves no purpose 
other than disadvantaging competitors.

Applying this approach then, US enforcers and courts 
generally look at the disruptions caused by new 
technologies and ask: “What is causing that effect?” 
If the disruption is the result of better, smarter, more 
efficient products and services, then the antitrust laws, 
at least as currently applied, do not condemn the result. 

So, innovation, in itself, is not viewed as “predatory” 
under current US antitrust law. On the other hand, if 
disruption is the result of “exclusionary” conduct, then 
the violation must be addressed, or else the integrity of 
the competitive process itself will suffer. The conclusion 
in each instance will depend on the facts, and the 
ongoing challenge for antitrust enforcers and courts is 
to analyze those facts, which often can be complex, and 
reach sound conclusions that reward innovation and 
efficiency but deter and punish abusive conduct. This 
can be exceedingly difficult at times, because conduct 
aimed at lawfully increasing market share often can 
look very much like conduct intended to drive out 
competitors. Moreover, enforcement must consider not 
only beneficial low prices that may prevail today, but also 
must look into the future at how a market may perform 
if all meaningful competitors are actually driven out. 
All of this is made even more difficult by the sheer pace 
of technology today. 

Some have wondered whether the current antitrust 
laws have adequate tools to address market power 
achieved through disruptive technology before that 
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power reaches a tipping point where competitors simply 
no longer can gain a foothold. This has led many in the 
US (and elsewhere) to ask whether fundamental changes 
in the antitrust laws are necessary? Should they be 
substantially altered? Here is my view of the prospects 
for that: At least in the US, the notion of significantly 
changing the laws is likely to be a continuing subject of 
academic debate, but it is not likely to occur any time 
soon. There simply does not seem to be the political will 
to impose greater regulation.

A final word regarding the adverse societal impacts 
of technological innovation: Traditional industries are 
indeed being affected in ways that can cause genuine 

hardship for many – business failures, downward 
pressure on wages. increased unemployment, and there 
are many who argue that the antitrust laws and antitrust 
enforcers should take these matters into account. But 
the antitrust laws are, at best, a blunt instrument to 
address these kinds of social concerns, even if there 
were the political will. Moreover, discouraging innovation 
has its own adverse effects in the long run. The true 
challenge for policy makers is to develop other kinds of 
creative solutions to address these social disruptions 
caused by innovation, without stifling innovation itself. 

David Bamberger 
Partner, Washington 
T +1 202 799 4500 
david.bamberger@dlapiper.com
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COMPETITION ENFORCEMENT IN THE EU – 
A POLITICAL PROCESS?

The EU’s competition Commissioner Margrethe 
Vestager has expressed the opinion that the EU’s 
competition policy contributes to other objectives such 
as jobs and growth within the EU. In this context, the 
question arises more generally to what extent “non-
legal” elements may be inherent in the EU Commission’s 
competition law enforcement policy. 

On the one hand, the EU Commission has a track 
record of seeking to prevent political influence in 
decision making. Competition law cases are dealt with 
in accordance with a complex legal framework and 
elaborate procedural rules.

On the other hand, there are “political” influences 
inherent in the very framework in which the EU 
Commission operates. Importantly, there is the 
institutional set-up of the EU Commission and in 
particular the fact that key competition law decisions are 
taken not by DG Competition – the EU Commission’s 
competition division – on its own, but in a collegiate 
fashion with the EU Commission’s other Directorates 
General. Further, it must not be forgotten that the EU 
Commission as a whole is the executive of the European 
Union and therefore promotes the EU’s general interest. 
As such it is a political organ and a political player. 
Finally, the EU Commission has significant discretion to 
determine its administrative priorities.

Perhaps unsurprisingly, therefore, there is that other 
track record, the track record of decisions by the EU 
Commission which observers perceive to be politically, 
or geo-politically, driven. The current State aid 
investigations by the EU Commission with respect to tax 
rulings, ie, benefits allegedly granted by several member 
States to various companies, are often cited as examples 
for this. Likewise, the EU Commission is pursuing a 
number of investigations relating to alleged abuses of 
dominance, some of which are also regularly portrayed 
as being politically motivated. 

DG Competition’s attitude has historically been that, 
to remain credible, the EU Commission must convince 
stakeholders and citizens at large that its competition 
law enforcement in individual cases is driven by the 
seriousness of alleged competition law infringements, 
not by political priorities. The key tool for DC 
Competition to “stay on the straight and narrow” in its 
attempt to demonstrate objective legal enforcement 
is that decisions are made further to the rule of law. 
However, is such enforcement in a “legal vacuum” even 
possible in light of these political influences? 

Competition enforcement in the e-commerce sector is 
an area which is the topic of considerable debate and 
cutting edge issues are expected to arise in particular in 
relation to so called Big Data, ie, data troves amassed by 
certain market players. This is an area where there is a 
perception that the EU Commission may be particularly 
concerned by the market power of large market leaders 
that have emerged over past years. It is also an area 
where the adequacy of the EU Commission’s legal tools 
has been questioned. Also, and this is a related point, it 
could be seen to be an area where the EU Commission 
is seeking ways to broaden the scope of its powers. 

Similarly, innovation is an element of competition law 
that is increasingly assuming a key role in merger cases 
and competition investigations. 
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Both in relation to Big Data and in relation to 
innovation, the EU Commission is pushing the 
established methodology for competition assessments to 
its limits. For example:

 ■ Concerns involving Big Data generally revolve around 
data troves being unique and essential to others: Is 
this a legitimate question, or pure “hype” on the basis 
that arguments regarding the uniqueness of such data 
are even prima facie farfetched? How can one even 
start to measure this? 

 ■ In relation to innovation: The EU Commission’s 
theories of harm in this respect have by many 
commentators been criticised as being overly 
speculative. 

 ■ Both Big Data troves and the innovation-related 
activities are often a few steps removed from the direct 
market-facing activities of the companies in question. 
Such “remote” activities, which would in the past often 
have received but a cursory degree of scrutiny, are now 
set to assume a central role in the analysis.

Regardless of one’s opinion with respect to these 
specific questions, it can be concluded on a policy level, 
that these advances into often unknown territory flex 
the reach of the legal framework and provide the EU 
Commission with the possibility for casting its net very 
widely. While it may be possible to attribute this to the 
novel nature of some of the markets in question, the 
door for the EU Commission to pursue policy agendas 
has just become yet a little wider.

Daniel Colgan 
Partner, Brussels 
T +32 2 500 6504 
daniel.colgan@dlapiper.com
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IS BRUSSELS BECOMING PROTECTIONIST? 
A VIEW FROM THE UK

Views differ as to whether the European Union should 
be regarded as protectionist in nature. In July 2017, 
Donald Trump tweeted that the EU is “VERY 
PROTECTIONIST” in dealing with the US, whereas the 
European Commission had issued a press release at the 
time of the G20 summit, saying that the EU would resist 
protectionism wherever it is found. 

Certainly, the consensus which existed in the second 
half of the twentieth century that international trade 
promotes prosperity at both ends of the trading 
relationship is no longer universal. In 2012, the left-wing 
Compass pressure group caused controversy when it 
published a paper arguing that globalization was “the 
underlying cause of today’s economic and social malaise” 
and that the answer was “progressive protectionism.” 
It defined progressive protectionism as “encouraging 
and allowing countries to rebuild and re-diversify their 
economies by limiting what goods they let in and what 
funds they choose to enter or leave the country.” 
A senior fellow at the Adam Smith Institute, a free-
market think tank, retorted that the idea was “fascist 
economic policy” that was “stuck in some sort of 1700s 
mercantilist time warp.”

However, responses to public surveys indicate that 
the public has been affected by precisely the fears and 
anxieties that propelled Donald Trump to success at the 
election last November and indicates that public support 
for free trade may be weakening. Respondents referred 
to globalization as having destroyed European industry 
and exploited developing countries, that free trade as 
bad for the environment and generally unfair when there 
is a large differential in wages and working conditions 
and when it involves large trade deficits and negative 
current account balances. 

The debate is in part fueled by politicians whose 
statements bear little relation to the facts. US 
Commerce Secretary and billionaire investor Wilbur 
Ross recently referred to China as “the most highly 
protectionist of the big countries,” ignoring the fact that 
India and Brazil have much higher tariff barriers and 
ignoring huge progress in China over recent years in 
reducing tariffs and abolishing many non-tariff barriers, 
such as import quotas and licensing requirements. 

Another issue is that countries are much better at 
spotting protectionism abroad that admitting to it 
themselves. The European Commission recently issued 
a press release which lamented the fact that European 
exporters reported a 10 percent increase in the number 
of trade barriers they encountered in 2016 alone. 
At least 372 such barriers were in place at the end of 
that year in over 50 trade destinations across the world. 

That sort of rhetoric paints Europeans as naively 
following the rules while others take advantage of them. 
In fact, the EU is currently planning to set up legislation 
to impose emergency antidumping duties and foreigners 
have long complained about preferential procurement 
rules for domestic firms. The Common Agricultural 
Policy is a pure protectionism.

Moreover, the European Commission is quite capable 
of using its economic strength to negotiate away many 
of the trade barriers that EU exporters encounter. 
For example, last year, it persuaded China to suspend 
labelling requirements that would otherwise curtailed 
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€680 million-worth of EU cosmetics exports. 
Furthermore, Korea agreed to bring its rules for the 
size of car seats in line with international rules and Israel 
enabled companies from the whole of the EU to request 
market authorisation and export their pharmaceutical 
products.

Meanwhile, within the EU member states have until 
recently been able to offer very valuable incentives 
to attract digital businesses to their countries and 
Emmanuel Macron is seeking to amend free movement 
of persons rules to prevent secondments from other EU 
states without paying the host country’s social security 

contributions, regarded by many as protectionism. It has 
often been said that, until Brexit, Britain had kept the 
EU on a more or less liberal trade path.

However, none of this should mask the real issue: 
with the failure of the Doha round of WTO talks in 
2010, multilateral trade liberalization is in abeyance 
and Donald Trump is very unlikely to resurrect it. 
The emphasis has shifted to what has been referred 
referred to as “reverting back to the 1930s with the 
spaghetti bowl of bilateral trade agreements” which 
excludes developing countries. Peter Sutherland, former 
European Commissioner and Director-General of the 

WTO, lamented the possibility of a EU-US agreement 
as a rich man’s club. Clyde Prestowitz, President of 
the Economic Strategy Institute, pointed out that 
although bilateral trade agreements are called free 
trade agreements, they are actually preferential trade 
agreements and he thought that an EU-US agreement 
would destroy the WTO because the US and the EU 
together represent somewhere between two-thirds to 
half of the world economy.

Sam Szlezinger 
Partner/Sub-Group Head 
(Competition), London 
T +44 20 7796 6812 
sam.szlezinger@dlapiper.com
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CONCLUSION – A CALL FOR RATIONALITY

As the contributions of our colleagues from around the 
world have shown, we live – once again – in a time of 
uncertainty and change. It is normal that we struggle 
in grasping what exactly is going on, and what the 
ultimate consequences will be. This being said, stepping 
up antitrust enforcement for the sake of relaxing 
psychologically and calming the blogospheres, is not the 
right approach. 

One of the reasons why antitrust plays such a 
preeminent role in the debate over disruptive innovation 
is that in the field of antitrust, regulators have the 
ability to immediately and directly interfere with 
business conduct. This places on regulators a very high 
responsibility to use their powers with rationality, not 
ceding to diffuse fears and political pressure. It may 

be difficult to resist temptation, all the more as tough 
antitrust enforcement usually triggers positive press 
reports.

The changes that occur are driven by irreversible 
technological developments, that force their way not 
unlike hot lava pouring down the slopes of a volcano. 
Lava destroys old structures, but creates fertile ground. 
Most importantly, lava flows are unstoppable. So are the 
technological changes that we face today.

Over-enforcement of antitrust laws would result in 
artificially maintaining structures that belong to the 
past. Just as cartels create artificial price levels, antitrust 
over-enforcement creates and maintains artificial market 
structures that have no market reason to be. This is 

exactly what happened in the 19th Century, when the 
US government created a massive oversupply of railroad 
infrastructure, and a massive oversupply of settlers, 
both of which created the market dysfunction that the 
Antitrust laws were called on to remedy. In market 
matters not unlike in biology, tampering with the natural 
flow of developments sooner or later fires back. 

Now that we have learned the lessons of the past, the 
biggest mistake we could make is to repeat the failures 
and disregard what history, in its infinite wisdom, has 
taught us.

Dr. Bertold Bär-Bouyssière, 
LL.M 
Partner, Brussels 
T +32 2 500 1535 
bbb@dlapiper.com
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